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RECEIVEDCLERK’S OFFICE

BEFORE THE ILLINOIS POLLUTION CONTROL BOARD
FEB 112004

ILLINOIS AYERS OIL COMPANY, )
STATE OF ILLINOIS

Pollution Control Board
Petitioner, )

)
vs. ) PCB No. 03-214

) (UST Appeal)
ILLINOIS ENVIRONMENTAL )

PROTECTION AGENCY, )
)

Respondent. )
PETITIONER’S BRIEF

NOW COMESPetitioner,Illinois AyersOil Company(hereinafter“Petitioner” or

“Illinois Ayers”), by its undersignedattorneys,andfor its briefstatesasfollows:

I. INTRODUCTION

PetitionerseeksBoardreviewoftheAgency’sdecisionto modifytheproposedcorrective

actionplanbyreducingthenumberofsoil boringsanddrasticallyslashingthebudgetfrom

$52,367.96to $22,074.77.These$52,367.96is actuallyareductionfrom anearlierbudget

proposalwhich is currentlybeforetheBoardin Illinois Ayers v. JEPA,PCBNo. 03-70. By

reducingthescopeofwork and certaincoststo $52,367.96,Petitionerhadhopedto avoid

litigation of thismatter. Unfortunately,thoseconcessionsdid not satetheAgency’sappetiteand

theBoardis now askedto decidewhetherthe$52,367.96is reasonableandappropriate.

Most oftheproblemswith theAgency’sdecisionstemfrom threemajormistakes.First,

theAgencyReviewercut ratesfor persoimelandequipmentsolelybaseduponasecretratesheet

which is illegal andincompetentevidencein this proceeding.Petitionerasksthattheratesheet

andall testimonypremisedon theratesheetbe stricken. Second,theAgencyReviewer
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eliminatedtendirect-pushsoil boringsonhermistakenassumptionthat soil conditionsat thesite

werehomogenous.ThesubjectcorrectiveactionplanandthereferencedBergCircularclearly

statethecontrary. Finally, theAgencyReviewerconcludedthateachof the direct-pushborings

couldbeaccomplishedin anhourbaseduponanumberofarbitraryassumptionsandlittle

attentionto thetechnologyofpush-driventechnology. Sinceanumberofcostsin thebudget

dependon thenumberof soil boringsandthetimerequirementsfor adirect-pushinvestigation,

theselasttwo mistakesresultedin correspondingreductionsin anumberofrelatedcostswhich

shouldnothavebeenreduced,either. PetitionerasksthattheBoardapprovetheentirecorrective

actionplanandbudget,assubmitted.

II. STATEMENT OF FACTS

Illinois Ayersoperatesagasolineservicestationat 310 StateStreet,Beardstown,Cass

County,Illinois. (AgencyRec.,at p. 4) In 2000,areleasewasreportedfrom threeunderground

storagetankson theproperty,eachofwhich is eligible for reimbursementfromtheLUST Fund.

(AgencyRec.,atp. 82) Thesitewassubsequentlyclassifiedasa“high priority” sitebecauseone

ormoregroundwaterqualitystandardswereexceededatthepropertyboundaryline. (Agency

Rec.,atpp.4&84)

Illinois Ayershired CSD EnvironmentalServices,Inc. (hereinafter“CSD

Environmental”)to performremediationservicesrelatedto theincident. CSD Environmentalis

an experiencedcivil andenvironmentalconsultingfirm specializingin landdevelopmentand

environmentalrestorationprojects. (Pet.’sEx. 18(a))On behalfof its client, CSD Environmental

submittedcorrectiveactionplansandbudgetsto theAgency. Theplanthat is thesubjectof this
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BoardAppealis entitled“Revised’Phase1 — CorrectiveActionPlan& Budget”andwas

submittedto theAgencyfOr reviewand approvalon December4, 2002. (AgencyRec.,atp. 1 ~

~q~) Beforediscussingthesubjectapplication,theeventsleadingup to therevisedplanand

budgetarepertinent.

Theinitial High PriorityCorrectiveActionPlanwassubmittedto theAgencyonJune20,

2002. (Pet.Ex. 6(A)) On October11, 2002,theAgencyrejectedtheplanbecause,inter alia, “the

planpropose[d]directpushgroundwatersampling. TheIllinois EPAwishesto clarify that

monitoringwells mustbeinstalledto obtaingroundwatersamples.”(Pet.Ex. 6(A)) TheAgency

alsorejectedasexcessivesomeofthehoursandthenumberof soil samplesto betaken. (~)

In an attemptto resolvetheseissueswithoutan appeal,Illinois AyersandtheAgency

obtainedaninety-dayextensionoftheappealdeadline.~ Illinois AyersOil Co. v. JEPA,PCB

03-70(Nov. 21, 2002). Thereafter,representativesofCSD EnvironmentalandtheAgencymet

twice. (Hrg. Trans.atpp. 26 & 29)

In thefirst meeting,thepartiesdiscussedboththeIllinois AyerssiteandanotherCSD

Environmentalprojectin GibsonCity, Illinois, calledtheRoyalOil site. (Hrg. Trans.atpp. 68-

69) Bothprojectsinvolved direct-pushgroundwatersamplingandwere“essentiallyidentical.”

(Hrg. Trans.at pp. 69) JosephTruesdale,aprofessionalengineerwith CSD Environmental,

broughtto theAgency’sattentionan Agencyfact sheetstatingthatpush-driventechnologyis

acceptablefor samplingbothsoil andgroundwater. (Hrg.Trans.atpp. 33-34,Pet. Ex. 9) Doug

Clayof theAgencyconcededthis to be true. (Hrg.Trans.atp. 34)TheAgencyagreedto

approvetheinvestigationplanfor theRoyalOil site,but requestedasecondmeetingto

independentlydiscusstheIllinois Ayerssite. (Hrg. Trans.atp. 70)
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At thesecondmeeting,Truesdaleemphasizedthatthe investigationplan for Illinois

Ayerswasthesameasthat approvedfor RoyalOil. (Hrg. Trans.atp. 69)Henotedon his copy

ofthe denialletter: “NEED TO CLARIFY LIKE ROYAL OIL.” (Hrg. Trans.atp. 60; Pet.’sEx. 6)

Truesdalejustified to Agencyrepresentativesthenumberof hoursfor thework (Hrg. Trans.at

pp. 36-38,56) andthenumberof soil samples.(Hrg. Trans.at p. 67) At therequestofthe

Agency,hedescribedhow thedirect-pushgroundwatersampleswouldbe obtained,drew

diagramsdepictingthe equipmentandstrategy,explainedaveragenumberoflineal feetof

boringsthatcouldbeaccomplishedin adayandidentifiedtheproposedlocationsfor theborings.

(Hrg. Trans.atpp. 37-38) Truesdaletestifiedthat he felt thattheAgencyunderstoodandagreed

with his rationale. (Hrg. Trans.atp. 67)

TheAgencyaskedfor concessionson thenumberofhoursfor certainpersonnelandthe

numberofsoil borings. (Hrg. Trans.atpp. 56 & 67) Theseconcessionsweremadein thehopes

ofavoidinglitigation beforetheBoard(Hrg. Trans.atp. 119),but as will bediscussedlater, they

merelyset thestagefor theAgencyto demandfurtherreductions.

However,no understandingswerereachedwith respectto therateschargedfor personnel

andequipment.MembersoftheAgencyarenot allowedto discloseanacceptablerateto the

public, evenat meetingsintendedto resolvebudgetdisputes.(Pet.’sEx.2 atpp. 96-98) The

Agency’sdenialletterdoesnot disclosewhichratesareexcessiveandwhatan appropriaterate

maybe. (Admin. Rec.at p. 91) Thus,theonly non-litigationresolutionproposedby theAgency

wasto makearbitrarycuts asto rates.
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After the lastmeeting,Illinois Ayerssubmittedanewapplicationentitled“Revised’

Phase1 — CorrectiveAction Plan& Budget” (AgencyRec.atp. 2) Theaccompanying

correspondenceindicatedthat theenclosedplanandbudgetcontainedrevisions“[i]n accordance

with ourOctober24,2002meeting.” (AgencyRec.atp. 1) ThePetitionerdid not makeany

reductionsin its standardrates,statingthat its ratesareactualbilling ratesandthat theAgency’s

analysisofratesis statisticallyinvalid. (~)

On March27, 2003,CarolHawbaker,theAgencyReviewer,reviewedtheplanand

budget. (AgencyRec.atp. 84) OnMarch28, 2003,theAgencyissuedaletterrejectingtheplan

andbudgetassubmittedandmodifying theplanby (a) reducingthenumberofdirect-pushsoil

boringsfrom 13 to 3, and(b) reducingthebudgetfrom $52,367.96to $22,074.77.(Admin. Rec.

atpp. 86-92)Amongtheitemsreducedwerethosewhichhadalreadybeenreducedasa

concessionto theAgency. For example,Petitionerreducedthenumberofhoursfor licensed

professionalengineeringoversightfrom tento five asaconcession,but theAgencycutthehours

to two. (Hrg. Trans.atp. 56)In addition,Petitionereliminatedlaboratoryanalysisfor tensoil

boringsasaconcessionto cost,only to havetheAgencyeliminatethetensoil boringsas

irrelevantwithoutthechemicalanalysis. (Hrg. Trans.atp. 1 04)\

From the March28,2003 letter, Illinois AyersbroughtthisLUST appeal. Theprevious

appealconcerningtheinitial correctiveactionplan is still pendingbeforetheBoardandis

currentlystayeduntil thesubjectappealis decided.
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III. REGULATORY BACKGROUND

Thepurposeof a correctiveactionplanis to formulatearemedy“to mitigateanythreatto

humanhealth,humansafety,or theenvironmentresultingfrom theundergroundstoragetank

release.” (415 ILCS 5/57.7(b)(2)) If reimbursementfrom theLUST Fundwill be sought,the

planmustalsobe accompaniedby abudgetthatincludesan accountingofall costsassociated

with theimplementationand completionofthecorrectiveactionplan. (415IILCS 5/57.7(b)(3))

TheAgencyis directedto reviewandapprovecorrectiveactionplanspursuantto Section

57.7(c)oftheIllinois EnvironmentalProtectionAct. (415 ILCS 5/57.7(c))In making its

determination,theAgencymustutilize “a procedurepromulgatedby theBoardunderSection

57.14.” (415ILCS 5/57.7(c)(3))Theseproceduralrulesbeginat Section732.500oftheBoard’s

rules. (35 Ill. Admin. Code§ 732.500)Together,theAct andtheBoard’sproceduralrules

governtheobligationsof therespectivepartiesanddefinethe issuesfor reviewby theBoard.

All planssubmittedto theAgencymustbemadeon formsproscribedby theAgency. (35

Ill. Admin. Code§ 732.501) Within 45 daysofreceivinga plan,theAgencymustconducta

completenessreview“to determinewhetherall informationanddocumentationrequiredby the

Agencyform for theparticularplanarepresent.” (35 Ill. Admin. Code§ 732.502(a))If any

informationor documentationis missing,theAgencymustnotify theapplicantofthespecific

typeof informationneeded.(35 Ill. Admin. Code§ 732.502(b))If theAgencyfails to notify the

owneror operatorwithin 45 daysthat aplanis incomplete,theplanis deemedcomplete.(35 Ill.

Admin. Code § 732.502(d))
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Assumingthattheplanis complete,theAgencyinitiatesa full technicalandfinancial

reviewof thecorrectiveactionplanandassociatedbudget. (35 Ill. Admin. Code§

732.504(a)(1))Sucha reviewis describedin theBoard’sproceduralrulesasfollows:

A full technical review shall consistofa detailed review of the stepsproposed
or completed to accomplishthegoalsof the plan and to achievecompliance
with the Act and regulations. Items to be reviewed,if applicable, shall
include, but not be limited to, number and placementof wells and borings,
number and typesof samplesand analysis, resultsof sampleanalysis,and
protocols to be followed in making determinations. The overall goal of the
technical review for plans shall be to determine if theplan is sufficient to
satisfy the requirements oftheAct and regulations and has beenprepared in
accordancewith generallyacceptedengineeringpractices....

A full financial reviewshall consistof a detailed review of the costs
associatedwith eachelementnecessaryto accomplishthe goalsof theplan as
required pursuant to theAct and regulations. Items to be reviewedshall
include,but not be limited to, costsassociatedwith any materials, activities
or servicesthat are included in the budget plan. The overall goalof the
financial review shall be to assurethat costsassociatedwith materials,
activities and servicesshall be reasonable,shall be consistentwith the
associatedtechnicalplan, shall be incurred in the performance of corrective
action activities, and shall not be usedfor corrective action activities in excess
of thosenecessaryto meet the minimum requirementsof theAct and
regulations.

(35 Ill. Admin. Code§ 732.505(a),(c))

If theAgencydeterminesthat theplanshouldbe rejectedormodified, theAgencymust

givetheowneror operatorwrittennoticewithin 120 daysofreceiptoftheplan,andsaidnotice

shallbeaccompaniedby adetailedexplanationofthe legal provisionswhich mightbeviolatedif

theplan is approved,ofthe“specific” typeof information,if any, which theAgencydeemsthe

applicantdid notprovide,andofthe “specific” reasonswhy the law mightnotbe met if theplan

is approved.(415 ILCS 5/57.7(c)(4)(A)-(D))
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Within 35 daysofreceiptoftheAgency’sdecision,theowneroroperatormayappealthe

Agency’sdecisionto theBoard. (415ILCS 5/57.7(c)(4)) The Agency’sdenialletter framesthe

issuesbeforetheBoard. Kathe’sAuto ServiceCenterv. IEPA,PCB 96-102(Aug. 1, 1996). The

Agencyis precludedfrom raisingadditionalreasonsnot specifiedin thedenialletter. IEPA v.

IPCB, 86 Ill.2d 390 (1981); ClintonCountyOil Co. v. JEPA,PCB 91-163(June4, 1992). The

burdenofproofis on thepetitioner. (415ILCS 5/40(a)(1))Oncethepetitionerhasestablisheda

primafaciecase,it becomesincumbent,upontheAgencyto refutetheprimafaciecase.

SextonContractorsCo. v. PCB,201 Ill. App. 3d 415, 425 (1St Dist. 1990).

While theproceduresin thisappealarebaseduponthosein permitappeals,therolesof

thepartiesarereversed.In a permit appeal,theAgency’srole is to advocatethosecontrolsor

restrictionswhichbestprotecttheenvironmentfrom pollutionandits threats,while thepermit

applicantcomplainsaboutthecostofthosecontrolsor restrictions. In UST appeals,theAgency

seeksto protecttheLUST Fund,while thepetitionerseeksmoreenvironmentalprotection. The

Boardis thearbiterof thosedisputes,but in the final analysisit is environmentalprotection

which is thereasonfor theexistenceoftheAct, theAgencyandtheBoard.

IV. ARGUMENT

A. THE RATE SHEET AND ALL TESTIMONY BASED UPON THE RATE
SHEET SHOULD BE STRICKEN.

Foranumberofthecontestedissues,theAgency’sdecisionwasbasedsolelyuponarate

sheet, (Pet.Exhibit 2, atpp. 56, 68, 69, 70, 95)A redactedversionoftheratesheetcanbe found

asanattachmentto Petitioner’sExhibit 3. (Pet.Ex. 3(Att. 3)) Petitionersought,andwasrefused

accessto, theentireratesheetandthe datawhich formsits basis. Petitionerwasalsorefused
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accessto portionsoftheratesheetwhich wererelieduponin this case.For example,theAgency

Reviewertestifiedthat ratesfor drilling labor,utility trucks,andjob trailerswerenotreasonable

basedupontheratesheet. (Hrg. Trans.atpp.179-80)Thesamewastruefor ratesfor the

concretecoringmachineandBentonitechips,(id. at 182),thephlORP/temperaturemeter(j~at

184),thecamera(jd.), thenumberofUSP sampleshipments(id.), andtherateoftheperistaltic

pump. (Id.) Noneoftheseitems is includedin theredactedratesheetgivento Petitioners.The

Agency’scontinuingassertionthatit hasprovided“relevant”portionsoftheratesheetis simply

untrue. SeeResponseto Motion for InterlocutoryAppeal,¶ 1.

With thecaveatthat therehasnotbeenanythingcloseto completedisclosureofrelevant

portionsof theratesheet,Petitionerrenewsits legal objectionto theratesheetthattheAgency

statedwasprematurelyraisedbypre-hearingmotion. ~ at¶5. Specifically,theratesheetis an

invalid rulewhich shouldbestrickenandgivenno legal effect in this proceeding.Alternatively,

theratesheetis summaryevidencewhich shouldbestrickenandgivenno legal effectin this

proceedingsincetheAgencyrefuseddiscoveryofthebasisof saidevidence.

1. The RateSheetis an Invalid DeFacto Rule.

TheAgency’sratesheetis anunpromulgatedrule thatviolatestheIllinois Administrative

ProcedureAct (hereinafter“theAPA”). 5 ILCS 100/1 et seq. UndertheAPA, arule means

“eachagencystatementofgeneralapplicabilitythatimplements,applies,interprets,orprescribes

law orpolicy. . ..“ (5 ILCS 100/1-70) TheAgency’sratesheetimplementsanAgencypolicy

proscribingthe“maximum allowablecost”for a widevarietyofitems. (Pet.Ex. 2 (Att. 3)) The

AgencyReviewertestifiedthatsheandothermembersoftheLUST Section“arerequiredto use
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theratesheets”asamatterofAgency“practice.” (Pet.Exhibit 2, atp 70) In reviewingthe

reasonablenessofanyrate,theAgencyReviewerdid notdeviateoneiota from theratesheetor

look at anyinformationuponwhich theratesheetwasbased.(Hrg. Trans.at 205) Brian Bauer,

theLUST ProjectManagermostcloselyinvolved with theadministrationoftheratesheet,

testifiedthattheratesheetwas intendedto promoteconsistencyandspeedof review. (Hrg.

Trans.atp. 221) While theseobjectivesarelaudable,theratesheetaccomplishesthegoalof

consistencyby creating“standardsofgeneralapplicability” that implementtheAct’s requirement

thatonly reasonablecostsarereimbursed.TheIllinois SupremeCourthasruledthat thereis “no

doubt” that an agencypolicy for calculatingreimbursablecostsunderMedicareis arule of

generalapplicabilitysubjectto strict adherenceto thenoticeandcommentprovisionsofthe

APA. SennParkNursingCenterv. Miller, 104 fll.2d 169, 178 (1984). Guidanceorpolicy

statementsthat determinetheamountofmoneytheStatewill compensatefor servicesaffectthe

rights andproceduresavailableto peopleandentitiesoutsidetheagency. jçj~

While therearecertainstatutoryexceptionsto thenoticeandcommentrequirements,

theseareexceptionsof“a limited nature[which] shouldbeappropriatelyapplied.” ~ at 179.

TheexceptionstheAgencybelievesapplyareobviousfrom thecoverpageoftheratesheet:

Effective immediately the attachedrate sheetshould be usedin the review of
all budgets and reimbursement claims. The rate sheetis meant to be a
guidancedocument therefore, any requestsfor reimbursementfor costs
abovethe amounts listed on the rate sheetif justifiable, should be discussed
with your unit manager. Pleasenote that the rate sheetis for internal use
only.

(Pet.Ex. 2 (Att. 2))

Thisbit ofboilerplaterevealstheAgency’slegal strategyin defendingits useoftherate

sheet,but it tells us little abouthow theratesheetis actuallyused. First, while theratesheet
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statesthat it is “for internaluseonly,” thesolepurposeoftheratesheetis to decidehow much

moneypeopleoutsideoftheAgencywill bepaid. In orderfor theratesheetto beexemptfrom

noticeandcommentrequirements,it mustrelateto the“internalmanagementof anagencyand

not affect[] privaterightsorproceduresavailableto personsor entitiesoutsidetheagency.” (5

ILCS 100/1-70(i))Any questionon this point is resolvedby theIllinois SupremeCourt’s

comparableruling thattheamountofmoneythestatereimbursesnursinghomesdoesnotrelate

“solely” to internalagencymanagement.SemiParkNursingCenter,104 Iii. 2dat 181.

Nor is it truethattheratesheetis merelyguidance. Accordingto theAgencyReviewerof

thisparticularplantheAgency’spracticeis that “we arerequiredto usetheratesheets.” (Pet.

Ex. 2, atp. 70)Similar testimonywasprovidedby theAgencyemployeein chargeoftherate

sheets:

Q. . . . What is your understandingof how the rate sheetis
intended to be usedby project managersin a casewhere a rate presentedin a
high priority CorrectiveAction Plan budget is abovethemaximum rate
found on the rate sheet?

A. It would either be — that particular item would be either denied
or modified down to themaximum level.

(Hrg. Trans.atp. 217 (BauerTestimony))

Now, Baueradmittedlyrefinedhis answerlater underleadingquestionsby theAgency’s

attorney(id.), but Bauer’sansweris not only clearandunequivocal,but correspondsprecisely

with howtheAgencyReviewerviewedherduty to theratesheet.For eachcostorexpenseto

whichtheratesheetapplied,nootherevidencewasrelieduponby theAgency. In otherwords,

thepublic faceon theLUST programminimizesthesignificanceof theratesheets,while in
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reality, theratesheetis theonly thing that mattersandprojectmanagershaveno ideaunderwhat

circumstancesalargerratewould orcouldbejustified.

Nonetheless,whetherornotprojectmanager’shavethediscretionto exceedthe

maximumcostsallowedin theratesheet,this doesnotmaketheratesheetanylessan“agency

statementof generalapplicabilitythat implements,applies,interprets,orprescribeslaw or

policy.” (5 ILCS 100/1-70)Theratesheetis not issuedon acase-by-casebasis;it is not a

statementmadespecificallyaboutIllinois Ayers. It is astatementof Agencypolicy applicableto

“all budgetandreimbursementclaims.” (Pet.Ex. 2 (Att. 2)) EventheAgency’sexplanationof

theprogramindicatesthatthereis ageneralstatementofpolicy which discriminatesbetween

costswhich exceedthe“maximum allowablecost” andthosewhich do not.

By testifyingthatthepurposeof theratesheetis to promoteconsistencyandspeedof

review,theAgencyhasadmittedthatit hasmovedawayfrom anypretenseofadjudicatory

decisionmakingin USTreimbursementdecisions.In Platolene500 v. JEPA,PCBNo. 92-9(May

7, 1992), theAgencytold theBoardthat it hadelectednot to promulgaterules,but insteadmake

case-by-caseadjudications.~ atpp. 13-14. TheBoardcommentedon thepracticalproblems

with suchan approach,namelytheutterlackofguidanceto applicantsandtheultimatenecessity

of aBoardappealto determinewhat costsarereimbursable.~ at 14. To theseproblemsmust

be addedthat case-by-casedeterminationsdo not lendthemselvesto consistencyor speed,since

eachbudgetrequestmustbeevaluatedon its specific factswithoutrelianceupongeneral

standards.In Platolene500,the Boardheldthat Agencyguidance(if that is what this is) can

haveno legalorregulatoryeffectin theseproceedings.j~
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Finally, theAPA forbidstheAgencyfrom engagingin ratemakingunlessexpressly

authorizedto do so by statuteandwithoutpromulgatingruleswhich definethepracticeand

procedureto befollowedin settingrates. (5 ILCS 100/5-25;seealso 5 ILCS 100/1-65

(definition of“ratemaking”)Assumingin arguendothattheAgency’sstatutoryauthorityto

reimburse“reasonable”costsgivestheAgencyauthorityto’ set rates,thentheAgencywas

obligatedto promulgateruleswhichwould determinehow suchrateswouldbe set. TheAgency

is furtherrestrictedin its exerciseofdiscretionby section5-20oftheAPA, “whichrequiresthat

an agencydefineasclearlyandpreciselyaspossiblethestandardsby which it will exerciseits

discretionarypowerin orderto fully inform thoseaffected.” Guzzov. Snyder,326 Iii. App. 3d

1058, 1062 (31(~Dist. 2002)(citing 5 ILCS 100/5-20)). Together,theseprovisionsoftheAPA

indicatethat theAgencyshouldpromulgaterulesor proposerulesto theBoard.

Theproblemswith theAgency’ssecretratesetting arenumerous.Thepracticespurs

litigation. Theonly wayPetitionerlearnedwhat rateswereacceptableandwhichwerenot

acceptableto theAgencywasbybringingthisappeal. Second,errorsin calculationscannotbe

correctedthroughthescrutinyofothers. Testimonyin this hearingindicatedthattheAgency

usesastatisticalmethodologyfor samplingwhich introducesbias. (Hrg. Trans.atpp. 237-38)

TheAgency’s“expert” ontheratesheetheardthis testimonyandthenleft theroomwithout

response.(Hrg. Trans.atp. 239)1TheAgencydoesnot at all feel compelledto respondto

criticism aboutits closely-guardedsecrets.Thefinal problemwith secretrulesis thatit violates

thespiritofopengovernment,encouragingcynicismandlossof confidencein thegovernment.

1 Brian Bauertook a single classin basicstatisticsfifteenyearsago. (Pet.’sEx. pp. 27-
28)
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In summary,theratesheetis adefactorulewhichshouldbegivenno legal effect in this

proceeding.SincetheAgencyreliedexclusivelyon theratesheetin rejectingratesas

unreasonable,thecorrespondingcostsshouldbe restoredto thebudget.

2. In the Alternative, the Agency’sRefusal to Disclosethe Basisof the
RateSheetProhibits its Useas Evidence.

Assumingthattheratesheetis foundnot to be anillegal rule, thequestionremainsas to

whethertheratesheethasanylegitimateevidentiaryvaluein an adjudicatoryproceeding.Where

anAgencyis reluctantto discloseinformationit wantsprotectedfrom thepublic, its choicesare

not withoutconsequences:

Although one cannotforce a government agencyto disclose
information is deemsconfidential, the government has the option of holding
back such information and taking the risk of not being able to prove its case,
or ofproducing the material and allowing it to be subject to cross
examination.

(2 Am. Jur. 2d, AdministrativeLaw § 330 (citing Wirtz v. BaldorElectric Co., 337F.2d518

(D.C. Cir. 1964).

In Wirtz, the governmentwascalculatingtheprevailingminimumwagein theelectrical

industrybaseduponemployersurveysobtainedundera pledgeofconfidence.Wirtz, 337 F.2dat

522. Employersthatdid not paytheprevailingminimumwagewereto bedeniedcertain

governmentcontracts.Id. at 520n.1. In an administrativehearingto setasidethewage

determination,thegovernmentrefusedto disclosetheunderlyingdataon whichthewage

conclusionshadbeenreached,but insteadofferedinto evidencetablessummarizingthedata.

While theCourtofAppealsrefusedto compelthegovernmentto disclosetheunderlyingdata

underthosecircumstances,it heldthatthegovernmentcouldnot supportits decisionbasedupon
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summariesof evidencethatit refusedto disclosetheopposingparty. ~ at 526-27. In supportof

this conclusion,theCourt ofAppealsstatedthattherulesof evidencepermitthe introductionof

summaryevidenceonly if “the documentssupportingthetablesandonwhichtheyarebased

[are] introducedor atleastmadeavailableto theopposingparty.” Id. at 526. Furthermore,the

federalAdministrativeProcedureAct givepartiestheright to rebutevidenceandconductsuch

cross-examinationasmayberequiredfor afull andtruedisclosureof thefacts. ~ftat 525. A

right to rebutandchallengethegovernment’scasewasimpossiblewithoutan opportunityto

reviewtheunderlyingdata:

It is difficult to seehow the accuracy,authenticity and relevancyof
thesetabulations could be testedin any waywithout the disclosureof the...
data upon which the tabulations are based. The tabulations were complied
from data which waskept secret,but which wasin the possessionof the
[government]. Errors in the computation could not be checked...and the
real meaning of the figures could not be developedunlessthecharacter of the
individual salescould be inquired into.

Id. at 526-27.

Similarly, if theratesheetis seenasacompendiumof datasummarizedby theAgency

andnot asarule, thenPetitionershouldhavebeengivenaccessto theunderlyingdataandnot

merelysummariesof thedataormore specificallyselectively-redactedsummaries.Therulesof

evidenceand administrativelaw that wereapplicablein Wirtz arealso applicablein this

proceeding.Illinois’ APA alsogivespartiesto administrativehearingsaright to respondto

evidenceand argument(5 ILCS 100/10-25(b)),andto conductcross-examination(5 ILCS

100/10-40(b)).UndertheAct, partiesto proceedingsbeforetheBoardhavearight to cross-

examination. (415 ILCS 5/32) SincetheAgency’sdecisionon severalmattersis basedsolely

upontheratesheet,the only meansapartyhasto challengetheAgency’sdecisionis to examine

15



thefacts surroundingtheratesheet.Theonly opportunityto disputeevidencerelieduponby the

Agencyis in theBoard’shearing. EPAv. PCB, 138 Ill. App. 3d 550, 551 (
3

rd Dist. 1985).

Similarly, Illinois law follows federalevidencelaw with respectto summaries.~

Peoplev. Wiesneske,234Ill. App. 3d 29, 41(1StDist. 1992)(applyingFederalRuleofEvidence

1006).2 It hasalsolong beenarule ofevidencein Illinois thatsummariesmayonly be

consideredif thedocumentssummarizedaremadeavailablein courtor otherwisemadeavailable

to theopponent. HellerFinancial,Inc. v. Johns-ByrneCo., 264 Ill. App. 3d 681, 692 (Pt Dist.

1994);seealsoIn re MarriageofDeLarco,313 Ill. App. 3d 107, 116 (2’~Dist. 2000)(summaries

ofbilling recordsinadmissible).A summaryof evidencecanonlybe admissibleif the

underlyingmaterialsuponwhichthesummaryis basedareadmissible.Wiesneske,234 Ill. App.

3d at44 (holdingthatmostoftheunderlyingdatawould havebeenadmissible,but the

summarieswerealsobasedin partupondiscussionsthat wereinadmissiblehearsay).In other

words,the admissionofsummaryevidenceis premiseduponthenotionthatit is theunderlying

data(thebestevidence)which is actuallybeingadmitted,albeitin amoreconvenientform.

Illinois law andthefundamentalmechanicsoftheadversarialprocessrequiretheunderlyingdata

to besubjectto examinationandpossiblechallenge.

2 The contentsofvoluminous writings, recordings,or

photographswhich cannot convenientlybe examinedin court
may be presentedin the form of a chart, summary, or
calculation. The originals, or duplicates, shall be made
available for examination or copying, or both, by other parties
at reasonabletime and place. The court may order that they
beproduced in court.

(Fed.R. Evid. 1006(emphasisadded))
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Substantialquestionswereraisedabouttheratesheetin this hearing.First, anumberof

theratesrejectedwerepreviouslyapprovedin earlierapplications,raisingthehighly suspect

notionthattheAgency’sstatisticalanalysisrevealsfalling prices. (Hrg. Trans.atpp. 135, 137)

Second,sincetheAgencynot only keepsits ratessecret,but alsothecategoriesfor which it

keepsrates,neithertheprivateconsultantsnortheAgencyprojectreviewersknowfor certain

what any ofthetitles mean(suchasprojectengineer). (Hrg. Trans.atp. 138; Pet.’sEx. 2, atp.

88) The onlywayto knowwhethercategoricalratecorrectlyappliesto anyjob descriptionwould

beto examinetheunderlyingdata. Finally, theAgency’sdescriptionofhow it obtainsa

representativesample(subjectivelyeliminatingbudgetsfrom thesameconsultant)for

establishinga“reasonable”statisticalrangeindicatesthat it is introducingbiasinto its equations.

(Hrg. Trans.atpp. 237-38)~Without accessto theunderlyingdata,however,theseproblems

cannotbe fully examined.Petitionerwasnotevenallowedto challengetheratesheetwith

Petitioner’sownlist ofAgencydecisionsin whichtherateswereaccepted.(Hrg. Trans.atp.

156; Pet.’sEx. 19)

Thepurposeofthis proceedingis to allowPetitionertheopportunityto challengethe

basisfor theAgency’sdecision.EPAv. PCB, 138 Ill. App. 3d 550, 551 (3~’Dist. 1985);Kathe’s

Auto ServiceCenterv. IEPA, PCB96-102(Aug. 1, 1996). To allow theAgencyto baseits

decisionsconcerningrateson a documentthat cannotbe subjectedto traditionalavenuesof

~ Anotherpotentialsourceofbiasin thesampling is its limitation to budgetssubmittedto
a singleconsumer,theAgency. This canhaveadownwardbiasif, for example,aconsultant
submitslowerratesin orderto avoid litigation beforetheBoard. Themorefrequentlya
consultantlowersratesto appeasetheAgency,thelessthe informationon ratesin theAgency’s
recordsreflectprevailingmarketrates. This biascanonly beeliminatedby expandingsampling
beyondasingle consumer.
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adversarialexaminationwould involve nothinglessthanelevatingtheratesheetto thestatusof a

rule. TheAgencycannothaveit bothways— it cannotbothbaseits decisionson theratesheet,

whilekeepingits detailssecret.

B. TECHNICAL REVIEW OF THE CORRECTIVE ACTION PLAN

1. The Re~iuirementsof the Act and the RegulationsWill BeMet If the
Remedial Investigation Includes Thirteen Direct PushBorings and Not Merely
Three.

TheAgencymodifiedby thecorrectiveactionplanwith thefollowing condition:

The plan includes 13 additional “direct push” soil borings to better define
and evaluatethe extentand relative distribution ofpetroleum contaminants
in the subsurface. The plan proposesthat only 3 ofthesedirect push soil
borings will be sampledfor BTEX concentrations. Therefore, it appearsas
though the remaining 10 direct push soil boringswould be to classifyand log
the subsurfacesoils in connectionwith the 13 direct push groundwater
sampling probesto definegroundwater extent. For thepurposesof
reimbursement,asthe soils were previously classifiedat the site during site
classification activities, the additional 10 direct push soil borings are in
excessof thosenecessaryto meet the minimum requirementsof Title XVI of
theAct for corrective action investigation; costsfor such activities are not
reimbursable (Section57.5(a)of theAct and 35 IAC 732.606(o)).

(JointEx. atpp. 86-87(emphasisadded)

TheBoard’srulesrecognizethat correctiveactionmayincludeadditionalsoil and

groundwaterexamination. (35 Ill. Admin. Code§ 732.404(e)(additionalinvestigationactivities,

“include,butarenot limited to, additionalsoil borings”) Additional investigationwasdeemed

necessaryby theproject’sprofessionalengineerbecauseofinformationlearnedduringsoil

classificationactivities. As partof soil classificationactivities,a licensedprofessionalengineer

18



mustverify whetherthephysicalsoil classificationsareconsistentwith the“Berg Circular.”4

(415 ILCS 5/57.7(a)(3))Here,theBergCircular indicatedthatthegeologicmaterialsbeneaththe

site.aredesignatedA2 and/orAX, whichconsistsof“thick permeablesandandgravelwithin 20

feetoflandsurfaceand/ormodernriver alluviumconsistingofamixtureofgravel,sand,silt, and

clayalongstreams,variablein compositionandthickness.” (AgencyRec.,at p. 8 (emphasis

added))Suchsoil conditionsposeahighpotentialfor both surfaceandgroundwater

contamination. (AgencyRec.,atp. 8)

Petitionerverifiedtheclassificationsin theBerg Circularwerecorrect:

The actual geologyencounteredat the site wasrepresentativeof “AX” type
stratigraphy, containing assemblagesof sand, silt, and clay in varying
proportions, to a depth of approximately twelve (12)to fifteen (15)feet below
the ground surfaceat which point cleansandsand gravel representativeof
~~A2t~type stratigraphy were encountered.

(Admin. Rec.atp. 9 (emphasisadded))

A diagramofastratigraphiccrosssectionwasincludedin thecorrectiveactionplan

(Admin.Rec.atp. 19), alongwith thesediscussionsoftheactualsoil conditionsandthe

informationdrawnfrom theBergCircular. Havingverifiedthat siteconditionsconformto those

describedin theBerg Circular, therewasstill inadequateinformationto determinethe“the full

extentofsoil or groundwatercontaminationandofthreatsto humanhealthandthe

environment.” (35 Ill. Admin. Code732.404(e))TheAct alsorequiresaninvestigationand

remediationof naturalmigrationpathways,whichtheBoarddefinesas“naturalroutesfor the

transportofmobilepetroleumfree-liquidorpetroleum-basedvaporsincluding,butnot limited to

~ The Illinois GeologicalSurveyCircular (1984)titled “Potential for Contaminationof
ShallowAquifersin Illinois,” by Berg,RichardC. et al.
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soil, groundwater,sandseamsandlensesandgravelseamsandlenses.” (35Ill. Admin. Code§

732.103)

Becausesoil conditionsatthesiteweredeterminedto bevariable,Petitionerdidnot have

enoughinformationto determinethe extentofBTEX contamination.JosephTruesdale,a

professionalengineerwith CSD Environmental,explained:

The Act requires evaluation of potential natural migration pathways. Since
the soils at thesite were specifiedas variable in composition and thickness
without quantifying that variability acrossthepotential limits ofthe plume,
there would be no way to fully evaluatethoseidentified natural migration
pathways or, asa matter of fact, would not be able to identify thosepotential
natural migration pathwayson off site locations,whatsoever.

(Hrg. Trans.atp. 72)

In order“to betterdefineandevaluatetheextentandrelativedistributionofpetroleum

contaminantsin the subsurface,”Petitionerproposedto advancesix on-site“direct-push” soil

boringsandsevenoff-site “direct-push”soil borings. (AgencyRec.,atp. 6) Thelocationof

thesethirteensoil boringswould alsobeusedfortaking groundwatersamplesfrom eachofthese

thirteenlocations. (~)Sincethegroundwatersamplesareto betakenwithin two feetof thesoil

borings,thereareatotal of26 boringsproposedat 13 locations. (j~at 68) Modelingfrom the

initial siteclassificationworkwasusedto determinethenumberandlocationof thedirect-push

borings. (Pet.’sEx. 1, atp. 6) Theproposeddirect-pushboringwereidentifiedon amap

submittedwith theplanandlabeledB-5 throughB-17. (AgencyRec.,atp. 16) At thehearing,

Truesdaletestifiedon the locationandnumberof borings:

We proposeda total of 13 direct-push soil and ground water sampling
locations, the majority of which weredown gradient from the source,someof
which were in the sourcearea. A single location wasup gradient, in order to
characterize potential input of contamina[n]t massfrom an off site location.
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And the final boring location wasplacedside gradient to evaluateadditional
potential contaminant flux from a secondpotential off site location.

As we discussedin the meetingwith the Agencypersonnel,boring B5
was located to evaluatepotential sourcecontaminant massflux from an off
site location locatedto the eastof StateStreet. Boring B6 was also located in
order to evaluateflux from a potential — a secondpotential off site source
locatedto the south of Fourth Street. The remaining borings, B17 was
locatedat that approximate distancebasedon preliminary ground water
contaminant transport modeling conductedusing TACO equation R26,as
outlined in the application. The remaining three off site borings were located
soasto evaluatethelateral spreadof the plume acrossthe approximate
center line as estimated,using equation R26.

(Hrg. Trans..atpp. 41-43)

Truesdalétestifiedthatthirteenboringsatthedescribedlocationsis theminimumthat

wouldbenecessaryto achievetheAct’s goals,andin fact, moreboringsmayultimatelybe

required. (Hrg. Trans.atp. 72)Healsotestifiedthat thisplanwaspreparedin accordancewith

generallyacceptedengineeringpractices.(Hrg. Trans.atp. 97)Theinvestigationapproachtaken

was consistentwith USEPAguidanceentitled “ExpeditedSiteAssessmentTools for

UndergroundStorageTankSites,”a copyofwhichwasbroughtto theAgency’sattentionprior

to filing thesubjectplanandbudgetwith theAgency. (Hrg. Trans.atpp. 65-66;Pet.’sEx. 10)

At the locationsidentifiedin themapaccompanyingtheplan,Truesdaleproposedtaking

both soil andgroundwatersamplesusingdirect-pushtechnology. (AgencyRec.,atp. 6; Hrg.

Trans.atp. 35)As theAgencyReviewerpreviouslyrejectedtheuseof suchtechnologyfor

takingwatersamples(Joint Ex. 6(A) at¶5), thenatureofthis emergingtechnologymayneed

someexplanation.In April of 2001,theAgencypublishedguidanceentitled “UseofPush-

Driven Technology.” (Pet.’sEx. 9) This documentdescribespush-driventechnologyasa “useful
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andcost-effectivetechnology,which yieldsaccurateandrepresentativesoil and groundwater

samples.”(Id.) This technologymaybeusedto “investigatecontaminantmigrationalong

naturalandman-madepathways.” (j~)

While thecorrectiveactionplanstatesthat 13 direct-pushsoil boringswill be advanced,

soil sampleswill onlybe takenfrom threelocationsfor laboratoryanalysis. (AgencyRec.,atp.

6) Originally, Petitionerproposedthat soil samplesbetakenandtestedfrom all thirteen

locations,but asa concession,Petitionerwouldonly “log andscreen”thesoil boringsattenof

the locationswithoutlaboratorybackup. (Hrg. Trans.atp. 104)This wouldbedonein

accordancewith theBoard’srulesatSection732.308. (AgencyRec.,atp. 68) Evenwithout

quantitativechemicalanalysis,thesesoil boringsshouldprovideusefulqualitativeinformation

concerningsoil conditionsandcharacteristicsofpotentialmigrationpathways,includingsoil

constituents,consistency,moisturecontent,natureandextentofsandorgravelseemsand/or

lenses,visualandolfactoryevidenceof contaminationandvolatile organicvaporconcentrations

basedon field screeningwith instrumentscapableofdetectingsuchvapors.~ 35 Ill. Admin.

Code§ 732.308(a). While theSection732.308(a)rules arein thesubpartdealingwith site

evaluationandclassification,thepurposeofthesesoil boringsis not to re-classifythesoil, but

“to betterdefineandevaluatetheextentandrelativedistributionofpetroleumcontaminantsin

thesubsurface.”(Admin. Rec.atp. 6)

In summary,initial investigationidentifiedvariablesoil conditions,whichmakeit

particularlydifficult to know theextentandnatureof thecontaminationatthesite. This

investigationalsorevealedtheneedfor further investigationofnaturalmigrationpathwaysto be

investigated,remediatedandrestored.This informationwasin thecorrectiveactionplan

22



submittedto theAgency. Its veracityand sufficiencywassupportedfrom alicensedprofessional

engineer,JosephTruesdale,the only personwith suchqualificationstestifying in these

proceedings.His resumeis in therecord(Pet.’sEx. 8)andhe testifiedto hisqualificationsand

his previousexperiencein direct-pushoperations.(Hrg. Trans.atpp. 22-24,40)Therewasno

othercomparabletestimonyattheBoard’shearing.

TheAgency’sdenialis premisedon anumberof errors,butparticularly, thefalsebelief

that thesoil conditionsat thesitewerehomogeneous.TheAgencyReviewer’stestimonyis

clear:

Q. Sotell me, doyou know whether the soils at offsite locations at this
Beardstowngasstation areknown to be uniform homogeneoussoils?

A.. According to their site classification report, yes,that is what they
found.

Q. Okay. And if that werenot in the site classification completion report
and that finding were not made,would you changeyour view that perhaps
theyneedto do somesoil investigation as part of this Phase1 Plan?

A. If wehad found somelayers that seemedto be heterogeneousin the
site,yes.

However, that wasnot thecase.

Q. Sothe fact that the soils at off-site locationswere known to be uniform
homogenoussoils —

A. Regional soil geologyhas beenproven to be uniform at the site.

It can be assumedthat it is uniform off-site as well.

‘(Pet.’s Ex. 2, atpp. 21-22(emphasisadded))

Q. And in this particular caseyou believethat during site classification
theyconfirmed that the Berg Circular properly describedregional geology?

A. If I remember correctly it did. I know it was an AX classification.
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Essentiallywhat it was determined it was, it was homogenous
throughout thesite.

Q. That’s what you recall?

A. Yes.

Q. And that’s why someof the cuts wererecommendedby you in
your review letter to theAgency— to theclient in this case,becausetheyhad
already confirmed, and it was homogenous?

A. It wasnot going to give us any additional information that
would be helpful.

Q. Okay.

A. I havevery sitesin Beardstown.

Beardstown is old hat. I would be very, very surprised to find
somethingthat is not sand there.

I think what are you four blocksfrom the river? It’s all sand.

(Pet.’sEx.2, atpp.100-101)

HadtheAgencyReviewerreadthecorrectiveactionplaninsteadofrelyinguponher

recollectionofnearlytwo yearsattheAgency,shewouldhaveknownthattheBergCirculardid

not describesoil conditionsashomogenous,but asamixtureofgravel,sand,silt, andclaywhich

was“variablein compositionandthickness.”(AgencyRec.,atp. 8) Shewouldhavealsoread

that theactualgeologyencounteredatthesitewas,in fact, amixtureofsand,silt, andclay in

varyingproportions. (AgencyRec.,atpp. 9 & 19)AttachedheretoasExhibit A is astratigraphic

crosssectionwhich wasincludedwith thecorrectiveactionplan. (AgencyRec.atp. 19)

Theprimaryreasonfor reprintinglargechunksoftheAgencyReviewer’stestimonyis in

casethereis any doubtastheveracityofhertestimonywhenshelater testifiedthat whethersoils

conditionswerehomogenousor heterogenouswas“irrelevant” to herdecision. (Hrg. Trans.atp.
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202) Herprevioustestimony,takenunderoathandwith multiple opportunitiesfor herto explain

herself,is quiteto thecontrary. In fact,Hawbaker’stestimonythatherdecisionto rejecttheten

soil boringsbaseduponherperceptionofsoil conditionsat thesiteis ajudicial admissionwhich

cannotbewithdrawnor rebuttedby theAgency. In re Estateof Rennick,181 Ill. 2d 395,406-07

(1998). Judicialadmissionsaredefinedasdeliberate,clear,unequivocalstatementsby aparty

aboutaconcretefactwithin thatparty’s knowledge. Id. TheAgencyReviewerclearlyhad

personalknowledgeofthereasonfor reducingthenumberofsoil boringsandthelengthyquotes

from hertestimonyclearlyshowthatherdecisionwasbaseduponanerroneousassumptionabout

soil conditionsat thesite. Hertestimonycannotbechangedasamatterof law.

Evenif theAgencyReviewer’s testimonycanbeadjusted,theexplanationgivenat

hearingrequeststhis Boardto makeahighly dubiousruling. It is theAgencyReviewer’s

contentionthatregardlessof localsiteorsoil conditions,ahighpriority investigationplancan

neverincludesoil boringswithout chemicalanalysis. (Hrg. Trans.atp. 201)TheBoardhas

neverbeforeexpressedrigid, inflexible limits on thescopeofinvestigationduringcorrective

action. ~ 35 Ill. Admin. Code § 732.404(e)(”additionalinvestigationactivitiesbeyondthose

requiredfor thesiteevaluationandclassificationmaybe necessary”).Petitionerhasproposed

additional soil borings atnew locationsto obtain informationadditionalto thatwhichwas

obtainedatthesite classificationstage.As theAgencyReviewerexplainedin hertestimony,the

initial siteinvestigationwork is merely“an initial assessmentbasedon theBerg Circular.”

(Pet.’sEx. 3, atp. 100)

Therearetwo fallaciesin theAgencyReviewer’sposition. First, it is not truethat soil

boringswithout chemicalanalysiscanneverprovideusefulinformationabouttheextentof
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contamination.TheAgencyReviewer’sopinionoverlooksthefactthat eventhoughchemical

analysisis not proposedto be doneon thetensoil borings(theAgency’sowncost-saving

strategy),therewill beinformationon field observations(suchascolor andodors)andOVA/PD

readingsfor petroleumvapors.~ 35 Ill. Admin. Code§ 732.308.The secondfallacyis that

informationspecific to soil conditionscanneverprovideusefulinformationasto theextentof

contamination.Thereasonlocal soil conditionsareinvestigatedin thefirst placeis to obtain

informationon thepotentialfor contaminationto migrate. TheAct andtheBoard’srulesrequire

investigationandremediationofnaturalmigrationpathways,whichrequiresanunderstandingof

local soil conditions. In thiscase,it requiresknowledgeoflocal soil conditionsbeyondknowing

simplythat soil conditionsvary.

Thepurposeofa’technicalreviewoftheplan is “to determineif theplanis sufficient to

satisfytherequirementsoftheAct andregulationsandhasbeenpreparedin accordancewith

generallyacceptedengineeringpractices.” (35 Ill. Admin. Code§ 732.505(a))Thethirteensoil

borings wereproposedbaseduponsite-specificconditionswhich wereanalyzedin depthby

Petitioner’sprofessionalengineer.This is theminimumnumberofboringsthatwouldbe

necessaryto achievethegoalsoftheAct andmaynotultimatelybe enough. TheAgency’s

contrarypositionis basedpurelyonamistake.
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C. FINANCIAL REVIEW OF THE BUDGET

1. The Investigation Costsare ReasonableGiven the Actual Length of
Time to Perform theDirect Push Investigation.

TheAgencyeliminated$8,910.72for InvestigationCosts:

As 10 direct push borings are in excessofthe minimum requirements of Title
XVI, the Direct Push investigationshould take2 days to complete(8 direct
push boringsper day). Therefore, the costsfor the direct push investigation,
drilling labor, utility truck, job trailer, decontamination activities, and
disposablesampling tubes have beenmodified accordingly. Pleasenotethat
drilling labor and utility truck must be included in the Geoprobeper day
cost. Job trailer is part of mobilization costsand are included in the
mobilization rate. Sampling tubes have beenmodified from 70 to 6. In
addition, costsfor Direct Push investigation, drilling labor, utility truck and
job trailer arenot reasonableassubmitted (35 IAC 732.606(hh))

(AgencyRec.,atp. 90)

TheAgencyalsoeliminated$108.00for thefollowing investigationcosts:

Costsfor the concretecoring machineand bentonitechips are unreasonable

and havebeen modified accordingly.

(AgencyRec.,atp.91)

Togetherthe investigationcostseliminatedfrom thebudgettotal $9,018.72.

a. The Reductionto 10 direct-push borings is erroneous.

TheAgencyeliminated10 direct-pushboringsin its technicalreviewof thecorrective

actionplan. Petitionerrestatesandreincorporatesits argumentspertainingto that decisionhere.

b. The Time the AgencyClaims that it Takesto Conduct the
Direct-push Investigation is Erroneous.

Petitionerproposed26 boringsat 13 locations. (AgencyRec.,atp. 68) Thefirst boring

wouldbe for direct-pushsubsurfaceinvestigationandthesecondboring for direct-push
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groundwatersampling. (Id.) Thebudgetestimated50 hoursto conductthese26 borings. (Ti)

As pertheAgency’sforms,this estimatewasbaseduponthenumberoffeetto bebored;since

eachboringwasto reach20 feet,thentherewasatotal of 520feetto be bored. (j~)

Beforefurtherexplainingthebasisof the50 hourestimate,Petitionerwould like to point

outthat it offeredinto evidenceasademonstrativeexhibit, Truesdale’scalculationsthat

accompaniedhis testimony. (Pet.’s Ex. 13) This documentwasnot admittedintoevidence

becauseit wasredundant,but allowedunderan offer ofproof (Hrg. Trans.atpp. 79-81)The

primaryissuein admittingdemonstrativeevidenceis whetherit will helpthetrierof fact

understandtheissuesin thecase.Burkev. Toledo,Peoria& WesternR.R. Co., 148 Ill. App. 3d

208, 213 (Pt Dist. 1986). Thisexhibit is availableif it would helptheBoard.

Truesdaletestifiedthat in ameetingwith theAgencyheexplainedhis figuresanddrew

diagramson thedryeraseboardto help. (Hrg. Trans.atp. 37) CSD Environmentalconducted

fieldtestsin orderto developnumbersfor estimatingthetimeit would taketo conductthedirect-

pushinvestigation. (Hrg. Trans.atp. 40)Therewerethreecomponentsto theanalysis:(1) how

longwould it taketo drill non-stoponaper-footbasis,(2) how longwould it taketo draw

groundwatersamples,and(3) how longwould it taketo mobilize on off-siteproperties.(Hrg.

Trans.atp. 37)

Truesdaletestifiedthatin his experience,ateamcoulddrill between140 to 170 feetin a

tenhourday, andin this caseheestimated160 feetper-day. (Hrg. Trans.atp. 37) Giventhat

therewere520 total feetto bedrilled, this meantit would take32.5 hoursor3.25 dayssimplyto

do thedrilling.
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Therecoveryofgroundwatersamplesfrom direct-pushtechnologyis not instantaneous.

Enoughtimemustpassin orderfor groundwaterto accumulatein thescreenin orderto be

collected. (Hrg. Trans.atp. 37)Truesdaletestifiedthatit maytakeanywherefrom 20 minutesto

anhour-and-a-halffor thegroundwaterto accumulate.(Hrg. Trans.atp. 46) Givenlocal site

conditions,Truesdaleestimatedit would takean averageof a half-hourpergroundwatersample.

(FTrg. Trans.atp. 46) Sincetwo groundwatersampleswereto be takenfrom eachofthe13 sites

(for atotal of26 groundwatersamples),therewouldbe 13 hoursin whichprobingwould stop in

orderto allowgroundwaterto accumulate.

Furthermore,thedirect-pushinvestigationon off-site locationswill requirean additional

hourto moveequipmentandsetupoff site. (Hrg. Trans.atp. 37) Sincetherearefive off-site

locationsto beinvestigated,Truesdaleaddedfive hoursto his estimate.

Thisbringsthe direct-pushinvestigationto atotalof50.5 hours(whichwasrounded

downto 50 hourson thebudget).TheAgency’sbeliefthat thework couldbe done in 16 hoursis

without basis.Evenif tensoil probeswereeliminatedfrom thecorrectiveactionplan,there

would still be 13 hoursin which groundwaterwasbeingcollected. SincetheAgencyhad

previouslydeniedthatdirect-pushtechnologycanbeusedto samplegroundwater,the

unmistakableimpressionis thattheAgencyis not fully familiarwith thebenefitsandlimits of

this technology.

TheAgencyRevieweradmittedthatshedid notknow how longit would taketo conduct

thedirect-pushinvestigation,so sheaskedHarry Chappel,herunitmanager.(Pet.‘s Ex. 2, at p.

32) Chappeltestifiedthathewasaskedhis opinionon thenumberofdirect-pushboringsthat

couldbe donein aday andherespondedeight. (Pet.’sEx. 3, atp. 27)Chappelwasnevertold
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anyinformationaboutthesite,wasnot told that groundwatersampleswouldbetaken,wasnot

toldhowmanyfeetwereto bedrilled andwasnot told aboutanysiteorsoil conditions. (Pet.’s

Ex. 2, atpp. 32-33;Pet.’sEx~3, at pp. 34-36;Hrg. Trans.atpp. 209-10)

TheAgencyReviewer’sconclusionthat eightprobesperday is reasonableis basedupon

the erroneousassumptionthat all probesarethesame.TheAgencyReviewerhadno information

that thetotalnumberofhourswasunreasonableotherthanan off-handquestionto hersupervisor

that lackedanyofthedetailsnecessaryto makean informeddecision. In contrast,Truesdale

testifiedin depthabouthis experienceandthenumerouspracticalconsiderationswhichwere

relieduponin reachingtheappropriate50 hourestimate.

c. Other Investigation CostsAre ReasonableGiven TheseTime
Considerationsand the Unrebutted Evidenceof the Reasonablenessof
the Rates.

Theremaininginvestigationcostswerereducedby theAgencybaseduponthe

assumptionsthatthedirect-pushinvestigationwould takeonly two days. Sincethedirect-push

investigationwill takefifty hours(5 days),theAgency’sreductionsareerroneous.Thesecosts

arelocatedin thecharton thebottomhalfofpage68 of theAgencyRecord.

Truesdaletestifiedthatthedecontaminationequipmentwill beneededfor five daysin

orderto decontaminateequipmentbetweenborings,(Hrg. Trans.atp. 53 & 89), laborwill be

neededto run thedecontaminationequipment(j~at89), aconcretecoringmachineis neededfor

five daysin orderto providean openingin imperviousmaterials(j~at 53),thedisposable

samplingtubesareneededin orderto extractthesoils to be logged(whetherornot achemical

samplewill betaken)(id.), drilling laboris neededto conductthework (j~),utility locateis

requiredbeforediggingon-site(j~),theutility truck andjob trailerarerequired(j4~at 53-54&
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91) andtheBentoniteChipsarerequiredto sealtheboreholesin orderto preventadditionalflux

ofcontaminationto thesubsurface(id. at54).

It is unclearhow cutsweremadeto theseinvestigationcosts. TheAgencyReviewer

merelytestifiedthat shecutotherinvestigationcostsfrom five daysto two days.(Hrg. Trans.at

p. 179)In addition,theAgencyReviewertestifiedthat costsassociatedwith thedirect-push

investigation,drilling labor,utility truck,job trailer, concretecoringmachineandBentonitechips

wereunreasonablebaseduponhercomparisonwith theratesheet. (Hrg. Trans.atpp. 180-81)

For therecord,Petitionerwasneverprovidedthoseportionsof theratesheetrelatingto these

items. (Pet.’s Ex. 3, Att. 3) CindyDavisofferedunrebuttedtestimonyasto thereasonablenessof

all of theserates. (Hrg. Trans.atpp. 144-46)

Sincemostofthereductionsfor otherinvestigationequipmentderivefrom theAgency

Reviewer’sreductionof theinvestigationplanfrom five daysto two days,a changethatshould

berejected,Petitionerasksthat thesecostsberestoredgiventheevidencethat it will takefive

days. Furthermore,to theextentthat theAgencycutratesbaseduponasecretratesheet,those

cuts shouldberestoredbecausetheratesheetshouldbegivenno legaleffectin thisproceeding.

In summary,Petitionerasksthat $9,018.72in investigationcostsberestored.

2. The Analysis CostNecessaryto Calculate TACO ObjectivesShould
Be Restored.

TheAgencyeliminated$490.00for analysiscosts:

The following analyseshavecut from the budget: moisture contentanalysis,
Foc analysis,bulk density,particle density. In addition, there is no mention
in the plan that soil cuttingswill be transported to a landfill. Therefore, pH,
paint filter, flashpoint and TCLP lead havebeen cut from thebudget.
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(AgencyRec.,atp. 91)

Thebudgetcontains$3,010.00in analysiscosts. (AgencyRec.,atpp. 70-71)Joseph

rruesdaleexplainedtheimportanceof theanalysestheAgencyproposesto cut:

In order to develop risk basedobjectivesfor subsequent
determination of appropriate clean up levels,theseparametersmust be
obtained during investigation in order to calculate the appropriate risk based
objectivesunder TACO.

(Hrg. Trans.atp. 65)

TheAgencyRevieweralso statedthat shereliedupontheratesheetin eliminatingand/or

reducingthephlORP/temperaturemeter. (Hrg. Trans.atp. 184) Thereforethe$490.00for

analysiscostsshouldbe restoredasbothreasonableandnecessary.

3. The PersonnelCostsare BasedUpon ReasonableRatesand Work
Necessaryto Complete the Corrective Action Plan.

TheAgencyeliminated$18,450.00in personnelcosts:

The following job titles have beenmodified to a more reasonablerate and
time to completetasks: ProfessionalEngineer, Project Engineer, and Staff
Geologist. In addition the Job title Field Manager has beencut from the
budget for excessivepersonnelat the site. In addition, asthe plan has been
modified, the hours attributed to the abovetitles exceedthe minimums: to
comply with Title XVI (35 IAC 732.505(c))).

(AgencyRec.,atp. 91)

TheAgencyprovidedabreakdownofits rateandtimereductions.(Pet.‘s Ex. 11, at

¶3(d))Theratereductionsarebasedentirelyupontheillegal ratesheetandshouldberejected

outright. Withoutwaiving saidobjection,Petitionerstatesthat theratesandtimearenot

excessivefor thefollowing reasons:

32



a. ProfessionalEngineer.

TheAgencyappearsto havecutthenumberofhoursfor theprofessionalengineerfrom 5

hoursto 2 hours. (Pet.’sEx. 11, at¶3(d))Truesdaletestifiedthat by law theprofessional

engineeris requiredto overseeall phasesofthework,whichhe is signingandcertifying. (Hrg.

Trans.atp. 56; see225 ILCS 325/14(ProfessionalEngineeringPracticeAct); 68 Ill. Admin.

Code1380.300(a)(2)(implementingregulations). “[T]wo hoursis obviouslynot enoughtime to

overseethe. . . upwardof400 hoursthatarespecifiedin theplanelsewhereundertheother

items.” (Hrg. Trans.atp. 56)In fact, five hoursis not enoughin Truesdale’sopinion,buthe

reducedthetime asa concessionto theAgency. (j~)Accordingto theAgency,all the

professionalengineerneedsto do is thumbthrew somedocumentsandsign-offon them. (Pet.’s

Ex. 3, atp. 67)

CindyDavis,ownerofCSD Environmental,testifiedatthehearingasto thebasisofthe

$150hourlyratefor professionalengineer. (Hrg. Trans.atpp. 134-42)Therateis arrivedatby

consideringthe employee’ssalary,the employer’stax contributions,andastandardengineering

profit multiplier whichtakesintoconsiderationemployeehealthinsurance,overheadcostsand

companyprofit. (j~at 134)This is thestandardwayit is done in theengineeringbusiness.(~

at 142) Shetestifiedthat employeesalariesarecomparableto Agencysalaries.(~at 135)The

resultingrateof$150-per-houris thecompany’susualandcustomaryratefor all services,

includingthosepaidby CSD Environmental’scustomers.(j~at 135-36) TheAgencyhasalso

approvedthisratebefore. (~)In fact, thePetitionerattemptedto submitinto evidencethe

identityofnumerousprojectsin whichtheAgencyhadpreviouslyapprovedrateswhich it now
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challenges.(Pet.’sEx. 19)~In settingtherateof$150-per-hour,CindyDaviswasfamiliarwith

rateschargesby othercompaniesin the industry. (Hrg. Trans.atpp. 136~37)6CindyDavisalso

purchaseda surveythatprovidedstandardbilling ratesfor professionalengineersin small

Midwestfirms atbetween$132to $155per-hour. (Hrg.Trans.atp. 140)

b. Project Engineer.

Theproject engineer’shourswerereducedfrom 156 hoursto 40 hours. (Pet.‘s Ex. 11, at

¶3(d))Theproject engineer’shoursareforthedesignanddevelopmentof thecorrectiveaction

planandthecorrectiveactionplanbudget,correspondencewith theAgencyandwith theclient,

coordinatingtheinvestigationproject,meetingwith theAgencyandpreparingthereimbursement

request.(Hrg. Trans.atp. 59)Truesdaletestifiedthat 156 hours is necessaryto do thework in

theplanin awaythatcomplieswith theAct. (Hrg. Trans.atpp. 59-60)Whenaskedby the

Agency’sattorneyto explainhow shereached40 hours,theAgencyReviewertestifiedthat she

“felt” that 40 hoursshouldbe ampletime. (Hrg. Trans.atp. 189)

Theprojectengineer’shourlyrateis $114-per-hour.(AgencyRec.,at p. 72)Theserates

werealsobaseduponthesamestandardformuladiscussedsuprawith respectto professional

engineers.(Hrg. Trans.atp. 141)Moreover,theAgencyhaspreviouslyandrepeatedlyapproved

arateof$1 14-per-hourfor projectengineers.(Hrg. Trans.atp. 137)Furthermore,thesurvey

~ Petitionersubmittedalist ofprojectsin whichtheAgencyhadpreviouslyapproved
rateswhicharenow deemedunreasonable.This informationis directlyrelevantto the issueof
whetheror not theseratesarereasonableandshouldhavebeenadmitted.

6 CindyDavistestifiedto herknowledgeof comparableratesin the industrybasedupon

experiencein taking overprojectsfrom othercompanies,FreedomofInformationAct queries,
participationin theConsultingEngineersCouncil,and annualseminarsin whichpricing issues
arediscussed.(Hrg. Trans.atpp. 136-37)
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purchasedby CindyDavis statedthatprojectengineersin small Midwesternfirms werecharging

approximately$120to $130per-hour. (Hrg. Trans.atp. 140)

c. StaffGeologist.

TheStaffGeologist’shourswerereducedfrom 88 hoursto 40 hours. (Pet.’sEx. 11, at

¶3(d))TheStaffGeologist’sjob is to performtheR26 modelingandCAP design. (Hrg. Trans.at

p. 56)Truesdaletestifiedthatthenumberof hourswerenecessaryfor thedescribedtasksand

werenot excessive.(Hrg. Trans.atpp. 57-58)

Petitionersubmittedabudgetin whichtheStaffGeologistwould bepaid$72.00per

hour. (AgencyRec.,atp. 72) Sincetheratesheethasamaximumrateof$86 perhour(Pet. Ex.

2 (Att. 2)), theAgencydid not cutthis rate. (Pet.’sEx. 11, at¶3(d))

d. Field Manager.

All of theFieldManager’seighthourswerecut asexcessive.(Pet.’sEx. 11, at¶3(d))

TheFieldManger’sjob wasto collectgroundwatersamples.(AgencyRec.,atp. 73)A field

technicianwasalsotaskedto helpcollectgroundwatersamplesfor thesameeight hours. (~)If

eitherofthesepositionswaseliminated,it would taketwice asmanyhours(16) to performthe

task. (Hrg. Trans.atp. 56)Furthermore,thepositionthatwouldneedto beeliminatedwould not

bethemore-experiencedField Manager($90perhour),but the less-experiencedField

Technician($66perhour). (Hrg. Trans.atp. 56) However,Truesdaletestifiedthat OSHA

regulationsdo not allow onepersonto performthis functionunassisted.(~.at 56)OSHA

35



regulationsrequiretheuseofa “buddysystem”whenhandlingpotentiallyhazardousmaterialsin

orderto providerapid assistancein theeventof an emergency.(29CFRPart 1910)

TheAgencydid not objectto theFieldManger’shourlyrate,andit is aratethat hasbeen

approvedin thepast. (Hrg. Trans.atp. 137) Therefore,thereis no questionthat therateis

reasonable.

For theforegoingreasons,all personnelcostsmustberestored.

4. The Equipment CostsAre Necessaryfor theNumber of DaysofWork
Required and Are BasedUpon ReasonableEquipment Rates.

TheAgencyrejected$849.30in thefollowing equipmentcosts:

The following items have beenreduced to 2 day’suse:PID,
ph/ORP/temperature meter, and utility truck for geologistfor logging soil
borings. In addition, EnCore samplershave beenreduced to 6 from 12. The
following item’s rates was also modified as unreasonable:
pH/ORP/temperaturemeter (35 IAC 732.606(hh))

(AgencyRec.,atp. 91)

In addition,$36.00for cameracostswerealsorejected,(~),for a totalof$885.30in

equipmentcosts.

Truesdaleexplainedthenecessityfor thesecosts:

As specifiedon the sheet,the PID and the pH meterwere estimatedto
be usedfor five days,which correspondsto the investigation hour estimate
provided onpage68 previously. The EnCore samplerswere estimatedbased
on thenumber ofsample — the soil samplesapproved by theAgency in
accordancewith 5035,analysisfor BTEX, two EnCoresamplersmust be
submitted to the laboratory for eachBTEX sample. Sincewe had six
samplesthat were approved by theAgency,12 EnCore samplerswere
required.
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A camerawas also reduced. We had two daysof camerauseinstead
of five.

(Hrg. Trans.atp. 61)

Thereductionof useofthis equipmentto two daysis not appropriategiventhatthework

will takefive days. TheAgencyRevieweralsoindicatedthat thecamerausehadbeenreducedin

light oftheratesheet.All oftheseequipmentcostsshouldthereforebe restored.

5. The Field PurchasesAre Necessaryfor the Number of DaysofWork
Required and Are BasedUpon ReasonableEquipment Rates.

TheAgencyeliminated$150.00as“an adjustmentin USP sampleshipping,”$50.00for

“Misc. RetailPurchases,”and$270.00asareductionfor thenumberofrentaldaysfor a

peristalticpump. (AgencyRec.,atp. 92)Thesecoststotal$470.00.

Truesdaleexplainedthenecessityof theseitems:

Miscellaneousretail purchasesincludes ice, film, and miscellaneous
parts in the field. Ice is required for preservation of samplesin the field.
We have film. Obviously; that is required for documentingphotographic
evidenceof what is being conducted. It is a relatively small coston a per day
basissowedon’t chargefor disposableglovesand shovelsand spadesand
miscellaneousequipment. We lump it into a miscellaneouspurchasecost
which is coveredon item one.

UPS,shipment of samplesto the laboratory. Soil and ground water
samplesare very heavy and are shipped in coolers. And $50.00per sample
per day is probably actually now slightly low. Our recent costsare actually a
little bit higher than that.

The ground water samplingpump is obviously required in order to
obtain theground water samples. The screenpoint sampler and the
disposableground water sampling tube is also required to obtain direct-push
screenpoint samplerground water samples.

37



We are required to submit reports to the Agencyin duplicate, and as
a result, photocopying is required.

(EIrg. Trans.atpp. 61-62)

Theseareexpensesneededto completetheplan, andwhich areslightly lower thanactual

costs.TheAgencyreviewertestifiedthat shereliedon theratesheetin determinea reasonable

numberof sampleshipmentsandareasonableratefor theperistalticpump. (Hrg. Trans.atp.

184) Therefore,these$470 in items shouldberestoredto thebudget.

6. . The Handling ChargesWereReducedSolelyDue to Other Cuts in the
Budget and Therefore Should Be Restoredto the Extent theBudget is
Restored.

Thebudgetincluded$1,714.76 in handlingcharges.(AgencyRec.,at p. 78) Therewas

no objectionto thehandlingchargesthemselves,butoncecutsweremadeelsewherein the

budget,the $1,714.76in handlingchargesexceededthecostseligible underthestatutory

formula. (AgencyRec.,atp. 92)In theeventthattheBoardrestoresany orall cutsmade

elsewherein thebudget,Petitionerasksthatthecorrespondingcuts in handlingchargesbe

restoredaswell.

V. CONCLUSION.

PetitionergavetheAgencyatechnicallysoundPhaseI High PriorityCorrectiveAction

Plan(Investigation),complyingin all respectswith theAct andtheBoardregulations,anda

correspondingbarebonesbudgetto implementthat plan. Petitioner’sfirst attemptwasrejected,

primarilybecausetheAgencyReviewermistakenlybelievedthat direct-pushsoil boringscannot

beusedto gathergroundwatersamples.RatherthanclogtheBoard’sdocketwith an appeal,
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Petitionersoughta 90-dayextensionfor appealingtheAgency’sdecision,timelymet with

Agencypersonnelto explainthedirect-pushtechnology(usingtheAgency’sown fact sheet),

andagreedto makecertainconcessionsin an amendedplanandbudget. Without advance

warning,theAgencyrejected10 out of 26 direct-pushboringsand58%ofthereducedbudget.

Recognizingamovingtarget,Petitionerappealedto theBoardandherebyrespectfullyrequests

theBoardreversetheAgency’schangesin thecorrectiveactionplan,reversetheAgency’scuts

to the associatedbudget,andprovidefor suchotherrelief astheBoarddeemsmeetandjust.

Respectfullysubmittedby

ILLINOIS AYERS OIL COMPANY,
Petitioner,

By its attorneys,
MOHAN, ALEWELT

By

B~

FredC. Prillaman
PatrickD.Shaw
Mohan,Alewelt, Prillaman& Adami
OneNorthOld StateCapitolPlaza
Suite325
Springfield, IL 62704
217/528-2517
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